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Criminal Justiceand PleaBar gaining
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Plea bargain basically is a tool between prosecutor and the accused in which there may be an explicit
or implicit permission to belenient in sentence or to go for less seriouscharge. Considerable objections
have been raised againstthenomenclature'PleaBargain' onthegroundthatitimpliesthat justicecould
be purchased at the bargaining table. In order to avoid the criticism, there has been a move to use
relatively more neutral expressions such as'Plea Discussions', 'Plea Negotiation', ' Plea Agreements
and'Mutually Satisfactory Disposition’, aterm usedin Chapter XXI-A of thecode. To call it by whatever
name, it cannot bedeniedthat theschemeinvolvesa processwher eby prosecution, victimandan informed
accused openly discuss a criminal case for its mutually agreeable disposition which may result in
reasonable advancement of administration of justice.
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I ntroduction:-

TheTermof Expression'PleaBargain-
ing' assuch hasnot beendefinedin Chapter X XI-
A of thecode. Incriminal cases, itreferstopre-
trial negotiationsbetween accused and prosecu-
tionduringwhichtheaccusedmay agreetoplead
guiltyinexchangefor certainconcessionby pros-
ecutor. In Black'sLaw Dictionary (Eight Edi-
tion), theexpression'PleaBargaining' hasbeen
defined as 'anegotiated agreement between a
prosecutor and acriminal defendant (accused)
whereby thedefendant pleadsguilty toal esser
offenceor tooneof multiplechargesinexchange
for someconcessionby theprosecutor, usualy,
amorelenient sentenceor adismissal of theother
charges' AccordingtoWikipediaEncyclopedia
'PleaBargaining'isanagreementinwhichade-
fendant (accused) pleadsseriouscharge. Inpre-
ciseterms, itisaprocessthroughwhichanac-
cused pleadsguiltytoacriminal chargewiththe
expectation of recelvingsomelenient consider-
ationfromtheState.
ATypeof PleaBargaining:-
ThePleaBargainingmay includefact bargain,
chargebargain, butingeneral itisof twotypes:

1) ChargeBarging; and
2) SentenceBargain.
1) ChargeBargain:-

PleaBargaininwhichaprosecutor agree
todrop chargeon someof thecountsor reduce
the charge to aless serious offence by the ac-
cused iscommonly referred to as charge Bar-
gain.ltmayinclude:

i. Thereductionof chargetoal esser orincluded
offence;

ii. Thewithdrawal or stay of other charge;

iil.Anagreement by theprosecutor nottoproceed
onacharge;

iv.Anagreementtoreducemultiplechargetoone
dlinclusvecharge.

For example, an accused charged with drunk

drivinganddrivingwithlicensesuspended, may

beofferedtheopportunity toplead guiltytojust

thedrunk drivingcharge.

2) SentenceBargain:-

A sentencebargainoccurswhenan ac-
cusedistoldinadvancewhatwill behisreduced
sentenceif hepleadsguilty. Sentencebarganmay
alowtheprosecutor toobtainaconvictiontothe
most seriouscharge, whileassuringtheaccused
of anacceptablesentence. Sentencebargainmay
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includethefallowing:

a) A recommendation by aprosecutor for acer
tainrangeof sentenceor for agpecificsentence

b) A joi nt recommendation by aprosecutor
and defensecounsel for arangeof sentenceor
for aspecificsentence;

c) Anagreement by aprosecutor not to oppose
a sentencerecommendationby defense
counsd.

d) An agreement by aprosecutor not to seek
additional/optional sanctions. Suchasprohibi
tionandforfeitureorders;

€) An agreement by aprosecutor not to seek
more server punishment.

Why PleaBargain?

Theschemeof pleabargainisnotamat-
ter of choicerather itisastuationout of compul-
sion. Withthesharpincreaseintheinstitution of
crimind casesamostdl thecrimina jurisdictions
overtheworldfinditdifficulttocopeupwiththe
arrearsof cases.

AvoidsUncertaintyof Trial:-

Inmost cases, thepleabargainistoavoid
uncertainty of trial and therisk of undesirable
result to other side. Obviously, the scheme
provides both, prosecution and defense, with
somecontrol over theoutcomeof thecases. The
accused isleft to choose between certainty of
accepting sentencefor alessseriouschargeor
theuncertainty of trid inwhichhemight befound
not guilty, butwhichasocarriestherisk of being
found guilty of theoriginal moreseriouscharge.
Expedition:-

Ascrimina courts become more and
morecrowded, thereisanincreased pressureto
resolvethecasesasquickly aspossible. Regular
trials can take months years or even decades.
Resolution of acasethrough pleabargaincanbe
arrangedinacoupl eof daysthus, reductionthe
timeconsumedinresolutionof case. It affords
total guaranteefor expeditiousdisposal of acase.
Advantage: -

IncentivestoA ccused- Pleabargain may have

followingspecificincentivesforanaccused:

i) Lesstime:

Thefirst andforemost incentiveisthat
theaccusedisnot requiredtowaitfor long.
ii) Less expenses.

Fairly obviousbenefit that accused can
reapfrompleabargainingisthat they cansavea
| ot of money onaccount of counsel'sfee.

iii) Lessefforts:

Itisalwaystakenmoretimeandefforts
tobringacasetotrid that tonegotiateandhandle
apleabargain, thusitrequireslessefforts.

iv) Less sentence:

Receivingalighter sentencefor lessse-
verechargethanmightresultintakinghecaseto
trial andlosingitisal soanobviousadvantage.
V) L eestarnished record:

Pleadingguiltyinexchangefor areduc-
tioninthenumber of chargesor theseriousness
of theoffenceswill definitely reflectinabetter
manner onanaccusedrecordthantheconviction
that mightresultfollowingtrial forall charges.

I ncentivesfor Judge: -

Crowded calendarsand |oaded daises
havemadethejob of Judgesquitecumbersome.
Timesosaved candefinitely beutilizedforim-
partingqualitativejusti cein moreseriouscases.
Thiscanultimately enhancetheprestigeof the
judiciary aswell asthefaithof commonmaninthe
efficacy of thesystem.

I ncentivesfor Prosecutors:-

Likeajudge, prosecutorwiththeclogged
calendar andlongcauselistawaysfindsit diffi-
cultto prepareeach caseideally for being pre-
sented before the Court. This may not be hu-
manly possi bleaswell aspleabargaining, being
much quicker andrequiring lesstime, tendsto
lightentheburden of theprosecutor, affording
himan opportunity todojusticetomoreserious
casesby preparingtheminaneffectivemanner.
Benefitsto thevictim/witnesses:-

Thesufferanceof Victim/Witnessesinthe
present set upandwell knowntoeachandevery
functionaryof Crimina Justicesystem. Victimand
witnessesfed marginalizedandforgottensome-
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thingwhichcannot bedisputed. Pleaprovidesa

victimthecentral role. Apart that pleabargain

may hel pthosewitnesseswhofinditinconvenient
and embarrassingto deposebeforeacourt and
earnsomesort of ill-will of theother party.

Benefitstothe Criminal Justice System:-

Criminal JusticeSystemmay alsohave
certain distinct advantages. Asfar asIndiais

Concerned, sofarwedonot haveany empirical

study toexamineabout thetota expenditurein-

volvedinrunningthecrimind justicesystembut
thenasper anew report thecostincurred by the

State Exchequer inprocessingacriminal case

relatingto deflection of Rs. 19000/- whichre-

mai ned pendingfor about 33years, wasfoundto
bearoundonecrorerupees. (Refer-142nd Re-
port of theLaw Commissionof India, Ch. 1l Para

2.10)

Criticiam:-

Thepracticeof pleabarganingiscriticizedmainly

onthefollowing:

(i) ItunderminesConstitutional and Procedura

guaranteefor theaccused.

(i) Effacescriminal law of itsdeterrenceand ef
fect.

(iii) Facilitatesmani pul ationof thesystem.

(iv) Hurtstheinnocent and may inducehimto
plead guilty.

(V) Unreasonabl eclassificationregarding sen
tencing for thosepl eading guilty and not
pleadingguilty.

Thefirst and foremost attack onthe schemeof

pleabargai ningismadeontheground that the

practice subverts many of the basic values of
jurisprudencereatingtocrimina justicelike-

- Presumption of innocence;

-Rightagaingselfincrimination;

-Righttofairandfreepublichearing.

It is argued that the scheme is antithesis of
Congtitutional guaranteeof freeandfairtrial be-
causeit allowscircumventionof rigorousstan-
dardsof dueprocessand proof imposed during
crimindtrids.

Another potent criticismisthat thepracticeal -

lowstheoffenderstoreceivelenientwhichinturn
underminesthedeterrent effect of crimina sanc-
tionsand perpetuatestheimagethat offenders
canevadethelaw withlight sentenceprovided
they arewillingtobargain. Theundeserved|le-
niency regardingsentencemayindirectly encour-
agethemtoindulgeincrimina activities.

TheSupremeCourt of Indiahasexam-

inedtheconcept of plea-bargaininginthecaseof
Kasambhai v. State of Gujarat and Murlidhar
Meghrg Loyat v. State of Maharashtral. In
Kasambhai'scase2, the SupremeCourt resisted
apleaof guilt based on plea-bargaining, asit
wouldbeopposedtopublicpolicy,if anaccused
wereto be convicted by inducing himto plead
quilty.
Inthecaseof Murlidhar Meghrgj Loyat v. State
of Maharashtra3, the SupremeCourt observed
asunder: "Incivil caseswefind compromises
actualy encouragedasamoresati sfactory method
of settling disputesbetweenindividuasthanan
actud tria.

The Supreme Court hasalso timeand
againblastedtheconcept of plea-bargaining say-
ingthat negotiationincrimina casesisnot per-
missible InSateof Uttar PradeshV. Chandrikad,
TheApex Courtheldthatitissettled lawthat on
thebas sof plea-bargaining court cannot dispose
of thecrimina cases. Thecourt hastodecideiton
merits. If theaccused confessesitsguilt, appro-
priate sentenceisrequiredto beimplemented.
Thecourtfurther heldinthesamecasethat, mere
acceptanceor admission of theguilt should not
beagroundfor reduction of sentence. Nor can
theaccused bargainwiththecourt that asheis
pleading guilty thesentencebereduced.

Inother significant caseof Vijay Moses
DasVs. CBI5, Uttrakahnd High Court (Justice
PraffulaPant) inMarch2010allowedthecon-
cept of pleabargaining, wherein accused was
charged under section420, 468 and 471 of IPC.
Inthesaid case, A ccused supplied substandard
material toONGC andthat tooat awrong Port,
which caused immenselossesto ONGC, who
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got theinvestigationdonethrough CBI by lodg-
ingacriminal caseagainst theaccused. Despite
thefactthat ONGC (Victim) and CBI (Prosecu-
tion) had no objection to the Plea bargaining
Application, thetrial court rejectedtheapplica
tiononthegroundthat theAffidavit u/s(265-B)
was not filed by the accused and al so that the
compensationwasnot fixed.
Conclusion:-
Theaforesaidcriticismagainstthecon-
cept of pleabargainingisnot well based. The
concept of fairtrial andtheprincipal relationto
presumptionabout innocenceof theaccused may
not beviolated becauseinregular trialsalsothe
pleaof guiltisrecorded and convictionsarere-
cordedonthebasisof suchplea. Theprocedure
stipulated in Chapter X X1-A of thecodetakes
careof any extraneouspressureby providingthat
voluntariesof theaccusedtoenter into pleabar-
gainshould beexamined by thejudgeby exam-
ininghimincamera. Itiswell knownthat pres-
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ently 70%to80% casesresultintoacquitta . Such
acquittal sindeed may not haveany deterrent ef-
fect, butwhenaperson pleadsguilty thennotonly
somesort of remorseisthereonhispart but also
to some extent he has to suffer for his act or
conduct. Therefore, it cannot be said that the
schemeof pleabargai ningdilutesthetheory of
deterrenceor principal of proportionality of sen-
tence. Again, aspointed out by the Law Com-
missionof India, evenilliteratepersonswithther
commonsensearecapabl eof redizingtheconse-
guences of making recourse to the scheme of
pleabargaining. Therefore, it cannot besaidthat
innocent personswill betemptedtoplead guilty
inpleabargaining.

TheLaw Commissionhasbeenof theview that
onwei ghingtheprosand consof thematter, the
schemesisfoundtobequiteuseful for thecrimi-
nal justice system of our country. The overall
supervision by the Judge can take care of any
misuse of the process and its pronenessto al-
legedinterpolations.
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